Huited States District Court

SouTHERN DistricT oF New York

UNITED STATES OF AMERICA,

Plamntsff,
v
Civil No.
Broancast Music, Inc, and 64-Ciy-3787
RIKO GengraL, Inc,,
Defendants.
v FINAL JUDGMENT

Plaintifl, United Stales of America, having filed its
complaint hercin on December 10, 1964, and defendant hav-
g filed s answer denying the substantive allegations of
suach complaint, and the parties by their respective attorneys
having consented to the entry of this Final Judgment with-
out trial or adjudication of any issue of fact or law herein
and without this Final Judgment constituting evidence or
an admission hy cither party with respect to any such issue:

Now, Turrerorg, before the taking of any testimony
and without trial or adjudication of any issuc of fact or
law herein, and upon the consent of the partics hereto, it
is herchy

ORDERED, ANJUDGED and DECREED as follows:

-

I.

This Court has jurisdiction of the subject matter of this
action and of the parties hereto. The complaint states elaims
for relief against the defendant under Scctions 1 and 2
of the Act of Congress of July 2, 1890, entitled “An act to
protect trade and commerce against untawful restraints and
monopalies,” commonly known as the Sherman Act, as
amended.
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As used in this Final Judgment:

(A) “Defendant”™ means the defendant Broadeast
Music, Inc.. a New York Corporation; '

(1B3) “Programming period” means a fifteen minute
perind of broadeasting commmiencing on the hour and at
fifteen, thirty and forty-five minufes past the hour without

regard to whether such period contains one or more pro-
grams or announcements.

IIT.

The provisions of this Final Judgment shall apply ter de-
fendant and 1o each of its subsidiarics, successors. assigns,
officers. directors, servanis, employees and agents, and (o all
persons in active concert or parlicipation with defendant
who receive actual notice of this Final Judgment by personal
service or atherwise, None of the provisions of this Final
Judgment shall apply outside the United States of America,
its territories, and possessions.

IV.

Defendant is enjoined and restrained from:

(A) Tailing to grant permission, on the written request
of all writers and publishers of a musical composition in-
cluding the copyright proprietor thereof, allowing such per-
sons o issue to a music user making direct performances to
the public a non-exclusive license permitting the making of
specified per farmances of such miusical composition by such
music user directly to the public, provided that the defendant
shall not be required to make payment with respect to per-
formances so licensed,




3

(B) Engaging in the commercial publication or record-
ing of music or in the commercial distrbution of sheet music
or recordings, '

V.

(A) Defendant shall not refuse to enter into a contract
providing for the licensing by defendant of perfornuince
vights with any writer who shall have had at least one copy-
righted musical composition of his writing commercially
published or recorded, or with any publisher of music ac-
tively engaged in the music publishing business whose musi-
cal publications have been conmmerdially published or re-

corded and publicly promoted and distributed for at least

one year, and who assunies the financial risk involved in the
normal publication of musical works; provided, however,
that defendant shall have the right to refuse to enter into
any such contract with any writer or publisher who does
not satisfy reasonable standards of literacy and integrity if
the defendant is willing to submit {o arbitration in the
County, City and State of New York the reasonableness and
applicability of such standards, wnder the rules then pre-
vailing of the American Arbitration Association, with any
writier or publisher with whom defendant has refused so to
coutract,

(B) Defendant shall not enter into any contract witha

writer or publisher requiring such writer or publisher to
erant to defendant performing rights for a period in excess
of live years, provided, however, that defendant may com-
tinue to license, as if under the contract, all musical com-
positions in which the defendant has performing rights at
the date of termination of any such contract until ail ad-
vances made by defendant to such writers and publishers
shall have been earned or repaid.

. b o
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(C) Upon the termination, at any time hereafter, of
any contract with a writer or publisher relating to the
licensing of the right publicly to perform any musical com-
position, defendant shall continue to pay for performances
of the musical compositions of such writer or publisher
licensed by defendant upon the basis of the current per-
formance rates generally paid by defendant to writers and
publishers for similar performances of similar compositions
for so long as such performing rights are not otherwise
licensed, :

-

VL

(A) Defendant shall not acquire rights of public per-
formance in any musical compositions from any publisher
under a contract which requires the officers, directors,
owners or employees of such publisher to refrain from pub-
lishing or promoting musical works licensed through an-
other performing rights organization, provided that nothing
contained in this paragraph shall prevent defendant from
entering into a contract with a publishing entity which re-
quires such entity not to license any performance rights
through any other performing rights organization during
the term of the contract, and requiring that any works
licensed by such officers, directors, owners or employces
through another performing rights organization be licensed
by a separate publishing entity which does not have a name
identical with or similar to the name of any* publishing
entity with which defendant has contracted.

(B) Defendant shall not enter into any agreement for
the acquisition or the licensing of performing rights which
requires the recording or public performance of any staled
amant or percentage of music, the performing rights in
which are licensed or are to be licensed by defendant.
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(A) Defendant shall make available at reasonable jn-
tervals, to all writers and publishers who have granted per-
formance rights to it, a complete statement of the perform-
ince payment rates (to writers, those applicable to wrilers,
and to publishers, those applicable to publishers), currently
utiized by it for all classifications of performances and
nusical compositions.

(B) Defendant will not offer or agree to make pay-

ments in advance for a stated period for future perform-

ing 'rights which are not cither repayable or to be earned
by means of future performance to any writer or publisher
whao, at the time of such offer or agreement, is a memher
of or under direct contract for the licensing of such por-
forming rights with any other United States performing
rights licensing organization, provided that this restriction
shall not apply (1) in the case of any such writer or pub-
lisher who at any time prior to said offer or agreement had
Heensed phrforming rights through defendant or (2) in the
case of any such writer or publisher who is o member of
or directly affiliated with any other United States perform-
ing rights licensing organization which makes offers or
makes payments similar to those forbidden in this subpara-

graph to writers or publishers then under contract to de-
fendant,

(C) Defendant shall include in all contracts which it
tenders to writers, publishers and music users refating 1o
the licensing of performance rights a clause requiring the
parties to submit to arbitration in the City, County and
State of New York under the then prevailing rules of the
American Arbitration Association, all disputes of any kind,
nature or description in connection with the terms and con-
ditions of such contracts or arising out of the performance
thereof or based upon an alleged breach therceof.
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(A) Defendant shall not enter into, recognize as valid

or perform,any performing rights license agreement which
shall result in discriminating in rate

§ or lerms Delween
licensees similarly situated provided, however, that dif-
ferentials based upon app

licable business faciors which
justify diflferent rates or terms shall not be.considered dis-

crimination within the meaning of thig section; and pro-
vided further that nothing contained in his sceiton shall
prevent changes in rates or terms from time to time by
weason of changing conditions affecting the market fqr or
xizarkctability of performing rights

(B) Defendant shall, upon the fequest of any un-
lcensed broadeaster, license the rights publicly to perform
is repertory by broadeasting on cither per program or
per programming period basis, at defendant’s option. The
fee for this license shall relate only to programs (includ-
ing annouticenients), or to programming periods, during
which a licensed composition is performed, The fee shall
be expressed, at defendant’s option, either (1) in dollars,
(2) as a bercentage of the revenue which the broadcaster
received for the use of iis broadcasting facilities or (3),
in the case of sustaining programs or programming periods,
s & percentage of the applicable carg rate had the program
or programming period been commereially sponsored.
the cvent defendant offers to license broadcasters oy bascs
in addition (o a per program or per programming period
basis, defendant shall act in good faith so that there shall be
i relationship between such Per program or such per pro-
gramming period basis and such other bases, justifiable by
applicable business factors including availability, so that
there will be no frustration of the purpose of this section
to afford broadeasters alternative bases of license compen-
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IX.

(/) Defendant shall not license the public performance
of any musical composition or compositions except on a
basis whereby, insofar as network broadeasting by a regu-
larly constituted network is concerned, the issuance of a
single license, authorizing and fixing a single license fee
for such performance by network broadeasting, shail per-
mit the simultaneous broadeasting of such performance by
all stations on the network which shall broadeast such per-

[formance, without requiring scparate licenses for such

several stations for such performance. .

(BB) Wilh respect to any musical composition in de-
fendant’s catalogue of mwsical compositions licensed for
broadcasting and which is or shall be law{ully recorded for
performance on specitied commercially sponsored programs
on an clectrical transcription or on other specially prepared
recordation intended for broadcasting purposes, defendant
shall not refuse to offer to license the public performance
by designated broadeasting stations of such compositions by
a single license to any manufacturer, producer or distributor
of such transeription or recordation or to any advertiser or
advertising agency on whose behalf such transcription or
recordation shall have been made who may request such
license, which single license shall authorize the broadcasting
of the recorded composition by means of such Lranscription
or recordation by all stations enumerated by the licensee, on
terms and conditions fixed by defendant, without requiring
separate licenses for such enumerated stations.

(C) Defendant shall not, in conncetion with any offer to
license by it the public performance of musical conipositions
by music users other than broadeasters, refuse to offer a
license at a price or prices to he fixed by defendant with the
consent of the copyright proprietor for the performance of

[, SO
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such specific (i.c., per piece) musical compositions, the use
of which shall be requested by the prospective licensee.

X.

(A) Defendant shall not assert or exercise any right or
power to restrict from public performance by any licensce of
defendant any copyrighted musical composition in order to
exact additional consideration for the performance thereof,
or for the purpese of permitting the fixing or regulating
of fees for the recording or transeribing of such composi-
tion; provided, however, that nothing in this paragraph shall
prevent defendant from restricting performances of a
musical composition in order reasonably to protect the work
against indiseriminate performances or the value of the
publie performance rights therein or to protect the dramalic
performing rights therein, or, as may be reasonably neces-
sary in comnection with any claim or liligation involving
the performance rights in any such composition,

(B) Defendant, during the term of any license agree-
ments with any class of licensees, shall not make any volun-
tary reductions in the fees payable under any such agree-
nients, provided, however, that nothing herein shall prevent
defendant from lowering any fees or rates to any or all
classes of licensees in response to changing conditions affect-
ing the value or marketability of its catalogue to such class
or classes, or where necessary to meet competition,

XL

FFor the purpose of securing or determining compliance
with this Final Judgment, and for no other purpose, duly
authorized representatives of the Department of Justice
shall, on written request of the Attorney General or the
Assistant Attorney General in charge of the Antitrust Di-
viston, and on reasonable notice to defendant made to its
principal office, be permitted, subject to any legally recog-
nized privilege:
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(A) Access, during office hours of such defendant, to
all bouks, ledgers, accounts, correspondence, memoranda,
and other records and documents in the possession or under
the control of defendant relating to any matters contained
in this Final Judgment;

(B) Subject to the reasonable convenience of defend-
ant and without restraint or interference from i, to inter-
view officers or employees of defendant, who nay have
counsel present regarding any such matters.

Upon written request of the Attorney General, or the
Assistant Attorney General in charge of the Antitrust Divi-

sion, 'defendant shall submit such reports in writing with |

respect {o the malters contained in this Finat Judgment as
nity from time to time be necessary to the enforcement of
this IFinal Judgment,

No information obtained by the means permitted in this
Section XT shall be divulged by any representative of the
Department of Justice to any person other (han g duly
amthovized representative of the Exccutive Branch of the
Plaintiff, except inthe course of legal proceedings in which
the United States is a party for the purpose of sccuring
compliance with this Final Judgment, or as otherwise re-
quired by law, '

XII.

All of the provisions of this Final Judgment shall be-
come effective on the entry thereof, except as to paragraph
C of Article VII, which shall not become effective until 90
days after the date of entry of this FFinal Judgment.

X111,

Jurisdiction is retained by this Court for the purpose
of enabling cither of the partics to this Final Judgment to
apply to this Court at any time for such further orders and
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directions as may be necessary or appropriate for the con-
siruction or carrying out of this Final Judgment, for the
modilication of any of the pravisions thereof, for the en-
forcement of compliance therewith and for the punishment
of vielations thereof.

Dated: New York, N Y,
December 29, 1966

Epwaro C, McLean
United States District Judge
JunemenT ENTERED DECEMBER 29, 1960

Joun J. OLEAR, R,
Clerk




