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BRIEF IN SUPPORT OF PLAINTIFF’S  
MOTION FOR PRELIMINARY INJUNCTION



INTRODUCTION 

On Thursday, June 18, 2020, representatives of the Defendant Enbridge 

entities (Enbridge) informed the State of Michigan that Enbridge had discovered 

new evidence of substantial damage to the Line 5 dual pipelines infrastructure.  

According to Enbridge, this includes damage to the coating of both pipelines, as well 

as jarring loose one of the anchor supports affixed to the east leg of the dual 

pipelines.  Enbridge initially shut down operation of both pipelines. 

Enbridge stated that it does not presently know what caused this damage to 

the Line 5 dual pipelines.  But it is clear that the pipelines were impacted by a 

physical force powerful enough to dislodge a solid steel anchor support and damage 

the protective coating of the pipelines themselves.  The fact that, according to 

Enbridge, this impact occurred approximately 220 feet below the surface of the 

Straits of Mackinac necessarily limits the universe of potential causes. 

As set forth more fully below, Enbridge’s response to this alarming 

occurrence has been woefully inadequate.  On Friday, June 19, 2020, the Governor 

requested that Enbridge immediately provide the State of Michigan with all 

information in its possession related to this issue, with digital information provided 

within 24 hours and all remaining information provided no later than Monday, 

June 22, 2020.  Despite initially stating that it would provide the requested 

information Enbridge has failed to provide an adequate response, providing two 

short engineering reports on Monday, June 22, but none of the underlying data or 

information that went into the reports, no video, and only the small number of 
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photographs included in the reports.  In addition, the response failed to explain how 

the damage occurred and what measures will be taken to prevent a recurrence.   

Enbridge unilaterally reactivated the West leg of the dual pipelines on Saturday, 

June 20, 2020 without consulting the State, and prior to providing any of the 

information that the Governor requested.  Later, on June 20, 2020, the Governor 

requested that Enbridge leave the dual pipelines shut down until an investigation 

into the cause of this incident and the overall risk to the Great Lakes could be 

completed.  Enbridge has nevertheless continued operating the West leg and 

appears to be preparing to re-activate the East leg. 

This newly discovered damage to the Line 5 dual pipelines is merely the 

latest in a troubling pattern of events in which the pipelines have been damaged, 

often without explanation, and without immediate detection or prevention by 

Enbridge.  For example, in 2017, Enbridge belatedly disclosed several areas of 

damaged pipeline coating where bare metal was exposed,1 despite having identified 

some of this damage as early as 2014.2  In April 2018, the pipelines were struck by 

an anchor, but Enbridge did not detect the anchor strike and damage to the 

coatings on both pipelines until notified by a third party.  Again, in May 2020, 

Enbridge belatedly discovered additional damage to pipeline coating, but 

 
1 https://www.freep.com/story/news/local/michigan/2017/11/14/enbridge-discloses-
dozens-more-gaps-straits-mackinac-pipelines-protective-coating/863490001/  
 
2 https://www.mlive.com/news/2017/10/enbridge_line_5_damage_2014_de.html  
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apparently does not know when and how it occurred.3   

Enbridge’s inadequate response to the latest incident reflects the 

continuation of a pattern of conduct in which Enbridge puts profits above the health 

and safety of the Great Lakes and ignores its due care obligation under the 1953 

Easement.   

It is apparent that this pattern will continue unless the Court compels 

Enbridge to manage the pipelines responsibly as long as they are allowed to remain 

in operation.  To that end, a preliminary injunction is necessary to compel Enbridge 

to provide the State of Michigan with any and all information it possesses related to 

this newly discovered damage to the pipelines, to allow the State to review this 

information with the assistance of outside experts, and to preserve the status quo 

by shutting down both of the Line 5 dual pipelines until this review is complete, the 

cause investigated, and mitigation measures are in place. 

STATEMENT OF FACTS 

The Court is no doubt familiar with the Line 5 dual pipelines and their 

history, as well as the grave harm that would be caused by a release from the 

pipelines.  This brief will, therefore, focus only on the immediately relevant facts. 

On Thursday, June 18, 2020, Enbridge representatives contacted the 

Directors of the Michigan Department of Natural Resources (DNR) and the 

Michigan Department of Environment, Great Lakes, and Energy (EGLE) via 

 
3 https://www.detroitnews.com/story/news/local/michigan/2020/05/26/enbridge-says-
four-bare-spots-line-5-repaired/5262976002/  
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telephone conference and informed them that Enbridge had discovered evidence of 

damage to the Line 5 dual pipelines infrastructure.  (Ex A, p 1.)  Specifically, on 

June 18, Enbridge had discovered significant damage to an anchor support attached 

to the east leg of the dual pipelines.  (Id.)   

This damaged anchor support is located approximately 150 feet from a 

portion of the pipeline where, on or about May 26, 2020, Enbridge discovered 

damage to the pipeline coating.  (Ex A, p 1.)  Enbridge informed the State that it 

had shut down both legs of the pipelines and was in the process of gathering 

information via divers and the use of a remotely operated vehicle (ROV).  (Id.) 

In a letter dated June 19, 2020, the Governor requested that Enbridge 

provide the DNR and EGLE Directors with all information in its possession related 

to this incident, including, but not limited to, engineering reports, photographs, 

video, and any other demonstrative evidence of the damage.  (Id., pp 1–2.)  The 

Governor requested that immediately available digital information be provided 

within 24 hours, and that the remaining information be provided no later than 

Monday, June 22, 2020, and supplemented as necessary thereafter.  (Id., p 2.) 

The next day, on June 20, 2020, Enbridge’s CEO Al Monaco responded with a 

letter stating that the anchor support had “shifted position,” that this was “an issue 

affecting that anchor support assembly and not the pipeline itself,”4 and that, “As a 

preliminary precaution, we immediately shut down both the east and west legs of 

 
4 Mr. Monaco’s letter did not mention that, as previously noted, this damaged 
anchor support was located a mere150 feet from recently discovered damage to the 
coating of the pipeline itself.  (Ex A, p 1.)  



5 

Line 5” and promptly notified the State of Michigan and federal regulators.  (Ex B, 

p 1.)  Mr. Monaco further stated that, “Our current efforts to assess the fitness for 

service of the dual pipelines includes deployment of divers to inspect the area 

around the damaged support assembly and the use of a remotely operated vehicle 

(ROV) to inspect the entire pipeline, both the east and west legs.”  (Id.)  

At approximately 1:59 p.m. that same day, shortly after Mr. Monaco’s letter 

was received electronically by the Governor, Enbridge informed the DNR and EGLE 

Directors that it would reactivate the west leg of the dual pipelines at 

approximately 2:00 p.m.  (Ex C, p 1.)  The west leg of the pipelines was reactivated 

without consulting the State of Michigan or providing any of the information that 

Enbridge had agreed to provide.  Indeed, it was reactivated less than 48 hours after 

Enbridge informed the State  that it was shut down.  (Id.)  This reactivation 

appears to have occurred with no understanding of the cause of the damage to the 

pipeline infrastructure, no understanding of how the source of the damage escaped 

Enbridge’s detection and prevention measures, and no determination by any party 

other than Enbridge itself as to whether it was prudent to resume operations. 

The Governor responded with another letter that same day, June 20, 2020.  

(Ex C.)  In this letter, the Governor stated: 

Given the gravity of this matter, I was taken aback to learn the 
company has unilaterally resumed operation of the west leg without 
even opportunity for discussion.  At this moment, Enbridge is pumping 
crude through the Great Lakes on state-owned bottomlands without 
any explanation for the cause of this damage to the pipeline structure 
and no assurance that Enbridge has taken sufficient steps to mitigate 
future harm.  This disregard for the safety and well-being of our Great 
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Lakes, and Enbridge’s due care obligations under the 1953 Easement, 
is unacceptable. 

(Id., p 1.) 
 

The Governor then requested that Enbridge immediately shut down the dual 

pipelines until the matter could be investigated and preventative measures put in 

place.  (Id.)  The Governor requested that this involve a full report prepared by 

Enbridge and reviewed by the State or a third party selected by the State.  (Id., p 2.)   

To date, Enbridge has failed or refused to fully respond to the Governor’s 

request for information.  As noted above, Enbridge did not provide any information 

within the 24 hour timeline requested by the Governor, and to date has provided 

only the two short engineering reports, see Exhibits D and E,5 without providing 

any of the underlying data or any video footage, and only the small handful of 

photographs included in the reports.  Additionally, the west leg of the dual pipelines 

remains active despite there being no apparent indication of precisely what caused 

the damage to the pipelines, how it evaded Enbridge’s detection and prevention 

measures, or what steps need to be taken to prevent future harm from recurring. 

  

 
5 Exhibits D and E were provided to the State by Enbridge and were stamped 
“privileged and confidential.”  The basis for Enbridge’s assertion of confidentiality is 
unclear at this time.  However, due to time constraints and out of an abundance of 
caution, Exhibits D and E will be filed separately once the State determines 
whether it is necessary to file them under seal. 
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ARGUMENT 

I. Enbridge is legally required to produce any and all information it 
possesses related to the newly discovered damage to the Line 5 dual 
pipelines.  Additionally, the Court has the authority to compel 
Enbridge to produce this information, and to enjoin the operation of 
the pipelines until an independent review confirms that it is safe to 
resume operation. 

The relief sought in this motion is available under four legal bases.  

Enbridge’s conduct constitutes violations of both the 1953 Easement that 

authorized the placement of the Line 5 dual pipelines in the Straits of Mackinac as 

well as a subsequent contract between Enbridge and the State of Michigan 

commonly referred to as the “Second Agreement.”  (Exs F and G.)  The Court has 

the power to grant injunctive relief to compel compliance with these agreements.  

Additionally, injunctive relief is available under count II, public nuisance, and count 

III, Michigan Environmental Protection Act, of the complaint. 

A. The 1953 Easement requires Enbridge to produce the 
information that it has thus far withheld, and provides a legal 
basis for the Court to compel Enbridge to produce that 
information and to enjoin operation of the dual pipelines until 
Enbridge affirmatively establishes that it is reasonably 
prudent to resume operations. 

The 1953 Easement itself contains provisions that require Enbridge to 

provide the information requested in this motion.6  First, the Easement requires 

that Enbridge, “in its exercise of rights under this easement, including its 

 
6 While this lawsuit challenges the validity of the 1953 Easement, a contract is 
presumed to be valid and binding until a court declares otherwise.  Therefore, until 
this matter is resolved and so long as Enbridge continues to operate the dual 
pipelines, Enbridge is bound by the Easement’s terms. 
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designing, constructing, testing, operating, maintaining . . . said pipelines, shall 

follow the usual necessary, and proper procedures for the type of operation involved, 

and at all times shall exercise the due care of a reasonably prudent person for the 

safety and welfare of all persons and of all public and private property.”  (Ex F, pp 

3–4 ¶ A.) 

Second, the Easement provides that the Grantor can inspect, at all 

reasonable times, the pipelines, appurtenances, and fixtures authorized by the 

Easement.  (Id., p 12 ¶ O.) 

Here, Enbridge has thus far withheld information in its possession related to 

the pipelines, appurtenances, and fixtures, including the damaged anchor support.  

While Exhibits D and E constitute short compilations and analyses of information 

performed by Enbridge or its agents, they do not satisfy the Governor’s request for 

all information Enbridge possesses.  The purpose of this request is, among other 

things, to allow the State to conduct a full independent review of all of the available 

facts, rather than short summary reports prepared by Enbridge itself.   

 Enbridge’s inadequate response to the Governor’s request violates the “due 

care” obligation that requires Enbridge to exercise the care of a reasonably prudent 

person.  The Court has the power to grant injunctive relief to compel compliance 

with the terms of the Easement, including that Enbridge uphold its due care 

obligations by taking the reasonably prudent steps of sharing information related to 

damage to the pipelines’ infrastructure.  Additionally, the Court has the power to 

determine that a reasonably prudent person would cease operations of the dual 
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pipelines until that information can be reviewed, and until Enbridge affirmatively 

establishes that it is reasonably prudent to resume normal operations. 

B. The “Second Agreement” between the State of Michigan and 
Enbridge requires Enbridge to produce the information that it 
has thus far withheld and provides a legal basis for the Court 
to compel Enbridge to produce that information. 

On October 2, 2018, the State of Michigan, DNR, and EGLE entered into a 

contract with Enbridge commonly referred to as the Second Agreement.  (Ex E.)  

The Second Agreement specifically provided that: 

Enbridge will work cooperatively with the State to:  (a) make available 
to the State’s representative data and other materials generated under 
this Second Agreement, including but not limited to geologic, 
engineering, or other technical information concerning Line 5 located 
in the State of Michigan and Enbridge’s implementation of the 
measures described herein; (b) all requested information in Enbridge’s 
possession concerning the operation, integrity management, leak 
detection, and emergency preparedness for Enbridge’s Line 5 pipeline 
located in the State of Michigan. 

(Ex E, p 4 ¶ I.A.2.) 

The Attorney General has the ability to enforce this contractual provision 

against Enbridge, on behalf of the people of the State of Michigan, in this lawsuit.  

While two of the signatories to the Second Agreement, DNR and EGLE, are not 

parties to this lawsuit, the State of Michigan itself is a signatory, and the Attorney 

General brings this action on behalf of the people of the State of Michigan. 

Additionally, the Second Agreement was expressly entered into for the 

benefit of the people of the State of Michigan.7  Therefore, even if they were not a 

 
7 See, e.g., the following passage: “WHEREAS, the State and Enbridge recognize 
that the Straits Crossing and the St. Clair River Crossing (collectively ‘Crossings’) 
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signatory, the people of the State of Michigan would collectively be an intended 

third party beneficiary of the Second Agreement, and may enforce its provisions in 

court.  MCL 600.1405; Schmalfeldt v North Pointe Ins Co, 469 Mich 422, 427–428 

(2003), internal citations omitted. 

Here, the State of Michigan has requested precisely the sort of information 

that Enbridge is obligated to provide, and Enbridge’s partial response is simply 

inadequate.  The information requested by the Governor is crucial to determining 

whether, as the complaint alleges, Line 5 presents an imminent threat of pollution, 

impairment, or destruction of natural resources or the public trust in those natural 

resources, and whether Line 5 presents an imminent threat of a public nuisance.  

The Court may, therefore, enter an injunction requiring that Enbridge immediately 

produce all information in its possession related to this newly discovered damage to 

the pipelines and their infrastructure.   

C. The common law doctrine of public nuisance provides an 
independent basis for the Court to preserve the status quo and 
prevent irreparable harm to the Great Lakes by enjoining the 
operation of the pipelines until an independent review 
confirms that it is safe. 

Count II of the complaint in this matter alleges that Enbridge’s operation of 

the Line 5 dual pipelines in the Straits of Mackinac creates a public nuisance 

because it constitutes a continuing, unreasonable risk of catastrophic harm to 

 
are located in the Great Lakes and connecting waters that include and are in 
proximity to unique ecological and natural resources that are of vital significance to 
the State and its residents, to tribal governments and their members, to public water 
supplies, and to the regional economy.”  (Ex F, p 2, emphasis added.) 
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public rights.  (6/27/19 Complaint, Count II pp 25–26.)  The fact that there is 

evidence of some new damage to the pipelines, discovered barely two years after the 

April 1, 2018 anchor strike, highlights the gravity of this risk.  

The Court has the power to grant injunctive relief to abate a public nuisance.  

MCL 600.2940(1).  Here, where there is evidence of damage to the Line 5 pipelines, 

but where Enbridge refuses or otherwise fails to share all of its information related 

to that damage, this creates an unreasonable risk that constitutes a public nuisance 

which this Court should abate. 

D. The Michigan Environmental Protection Act provides an 
independent basis for the Court to preserve the status quo and 
prevent irreparable harm to the Great Lakes by enjoining the 
operation of the pipelines until an independent review 
confirms that it is safe. 

Count III of the complaint in this matter alleges a violation of Part 17, 

Michigan Environmental Protection Act (MEPA), of the Natural Resources and 

Environmental Protection Act, MCL 324.1701 et seq.  (6/27/19 Complaint, Count III, 

pp 26–27.)   

MEPA specifically provides that the Attorney General may seek, and the 

Court may award, equitable relief to prevent the pollution, impairment, or 

destruction or natural resources or the public trust in those natural resources.  

MCL 324.1701(1).  Injunctive relief is equitable in nature.  Dep’t of Envt’l Quality v 

Gomez, 318 Mich App 1, 31–34 (2016).   

As alleged in the complaint in this matter, a release of oil from Line 5 would 

undoubtedly pollute, impair, or destroy the natural resources of the State of 
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Michigan and the public trust in those resources.  Here, where there is evidence of 

damage to the Line 5 pipelines, but where Enbridge refuses or otherwise fails to 

share all of its information related to that damage, injunctive relief under MEPA is 

necessary and appropriate. 

II. A preliminary injunction is necessary to preserve the status quo and 
to prevent irreparable harm to the Great Lakes. 

The purpose of a preliminary injunction is to preserve the status quo, so that 

upon hearing the rights of the parties may be determined without injury to either.  

Psychological Services of Bloomfield, Inc. v Blue Cross Blue Shield of Michigan, 144 

Mich App 182, 185 (1985), citing Gates v Detroit M&R Co, 151 Mich 548, 551 (1908). 

The status quo that must be preserved is the “last actual, peaceable, nonconstested 

status” which preceded the pending controversy.  Id., citing Steggles v National 

Discount Corp, 326 Mich 44, 51 (1949). 

A. Standard of Review 

Michigan courts apply a four-factor test in determining whether to issue a 

preliminary injunction.  The Supreme Court has held: 

Whether a preliminary injunction should issue is determined by a four-
factor analysis: harm to the public interest if an injunction issues; 
whether harm to the applicant in the absence of a stay outweighs harm 
to the opposing party if a stay is granted; the strength of the 
applicant’s demonstration that the applicant is likely to prevail on the 
merits; and demonstration that the applicant will suffer irreparable 
injury if a preliminary injunction is not granted. 

Michigan State Employees Ass’n v Dep’t of Mental Health, 421 Mich 152, 157–158 

(1984).   
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Whether to issue a preliminary injunction rests in the discretion of the trial 

court.  State v McQueen, 493 Mich 135, 146 (2013). 

Here, the four factors set forth by the Supreme Court militate in favor of 

issuing a preliminary injunction to prevent irreparable harm to the Great Lakes by 

preserving the status quo by ceasing the recently resumed operation of the west leg 

and preventing the reactivation of the east leg of the Line 5 dual pipelines until an 

independent review has confirmed that it is safe. 

B. A preliminary injunction is necessary and appropriate to 
ensure that the Line 5 dual pipelines remain inactive until an 
independent review is complete, the cause investigated, and 
mitigation measures are in place . 

Here, the last actual, peaceable, noncontested status was that the Line 5 dual 

pipelines were shut down pending an investigation.  (Exs A and B.)  That was the 

status that existed before Enbridge unilaterally reactivated the west leg of the 

pipelines almost immediately after informing the Governor that both legs had been 

shut down pending an investigation.  A preliminary injunction restoring and 

preserving that status quo is necessary given the gravity of the harm that will be 

suffered if Enbridge’s rush to resume pipeline operations without a full 

investigation and impartial review proves misguided. 

1. A preliminary injunction serves the public interest. 

It is beyond dispute that the public interest is best served by taking 

appropriate measures to prevent a release from Line 5 into the waters of the Straits 

of Mackinac.  Given the facts set forth above, the public clearly has a strong interest 
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in an order compelling Enbridge to provide all information related to this issue to 

the State, for the State to review that information with the assistance of outside 

experts, and for the pipelines to remain shut down until that review confirms that it 

is reasonably prudent to resume operations. 

2. Any harm caused to Enbridge by a preliminary 
injunction is heavily outweighed by the risk of harm to 
the public if a preliminary injunction is not entered. 

Enbridge will not be harmed at all by being compelled to share its 

information with the State.  Indeed, Enbridge agreed to do so in the Second 

Agreement, and appeared to agree to do so again in the June 20, 2020 letter from its 

CEO.  Additionally, Enbridge will not be harmed by having its information reviewed 

by the State, nor by outside experts chosen by the State. 

The only potential harm to Enbridge would be the financial impact of a 

temporary shutdown of the Line 5 pipelines.  But that harm is dwarfed by the 

potential harm to the public if there is a release of oil from the pipelines.  Therefore, 

a preliminary injunction requiring Enbridge to provide all information it possesses 

to the State for a full review and requiring that the pipelines be shut down until 

this review is complete is appropriate. 

3. The Attorney General is likely to succeed on the merits of 
this action. 

The Court is familiar with the merits of this lawsuit, so in the interest of 

economy they will not be repeated here.  This new information only serves to 

increase the Attorney General’s likelihood of success on the merits.  Enbridge’s 
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primary defense to counts II and III of the complaint, public nuisance and MEPA, 

hinge on the notion that this exact occurrence—large force impact to the Line 5 dual 

pipelines infrastructure—is statistically unlikely.   

Specifically, Enbridge has argued that count II, public nuisance, should be 

dismissed because it is “impermissibly speculative,” and that count III, MEPA, 

should be dismissed because the Attorney General is unable to demonstrate that a 

release from the pipelines is likely to occur.  (Defendants’ 9/16/19 Brief in Support of 

Motion for Summary Disposition, pp 36–43.) 

This alarming new occurrence proves that Enbridge’s arguments based on 

likelihood are divorced from reality.  As the Court is aware, a massive anchor strike 

damaged the pipelines infrastructure on April 1, 2018.  Now, approximately two 

years later (though no one is currently able to say when with any precision), there is 

evidence of another large force impact.  This directly undercuts Enbridge’s 

arguments on these counts  and demonstrates that the merits of the Attorney 

General’s claims are well founded.   

Moreover, the Attorney General is likely to succeed on the merits of the 

specific relief requested in this motion.  As set forth above, the due care obligations 

of the 1953 Easement, the information  sharing requirements of the Second 

Agreement, the common law of public nuisance and MEPA all provide legal support 

for the interim relief requested here:  (a) restoring the last uncontested status quo 

by ordering Enbridge to cease operation of the west leg of the Straits Pipelines and 

by maintain the current shutdown of the east leg pending disclosure of and 
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independent review of the requested information; and (b) ordering Enbridge to 

immediately and fully disclose the requested information regarding the nature, 

extent and causes of the most recent damage to the pipeline infrastructure. 

4. There is a grave risk of irreparable harm that can only be 
prevented by the entry of a preliminary injunction. 

The gravity of the threat to the Great Lakes cannot be overstated.  It is 

beyond dispute that a release from the Line 5 dual pipelines would constitute 

irreparable harm.  It is also clear that, absent an injunction, Enbridge will not 

honor its legal duty to share all of its information with the State.  Given Enbridge’s 

troubling history, combined with its indifferent and inadequate response to this 

alarming incident, a preliminary injunction is necessary to ensure that the 

available information is vetted by the State or by experts of the State’s choosing. 

CONCLUSION AND RELIEF REQUESTED 

Despite Enbridge’s protestations that anchor strikes or similar large force 

impacts to the Line 5 dual pipelines are highly unlikely, the Court now has before it 

evidence of a second substantial strike to the pipelines in approximately two years.  

At present, no one is able to say whether this second impact was caused by an 

anchor strike or some other source, which itself is troubling.  Enbridge’s prevention 

and detection measures have failed to prevent or detect the source of this damage, 

and that failure has created a risk of irreparable harm to the Great Lakes.  

Enbridge’s response has been to largely shrug off its information-sharing 

responsibilities, providing only limited summary reports rather than the full suite 
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of information in its possession, and promptly resume operation of the west leg of 

the pipelines almost immediately after telling the Governor that the pipelines had 

been shut down pending an investigation.   

A preliminary injunction is necessary to ensure that Enbridge is not the only 

party with access to the facts, and that an independent review verifies Enbridge’s 

conclusions.  Further, a preliminary injunction is necessary to ensure that Enbridge 

cannot resume pipeline operations until an independent review confirms that it is 

reasonably prudent to do so.   

Respectfully submitted,  
 
Dana Nessel 
Attorney General 
 
 
/s/Daniel P. Bock    
S. Peter Manning (P45719) 
Robert P. Reichel (P31878) 
Daniel P. Bock (P71246) 
Charles A. Cavanagh (P79171) 
Assistant Attorneys General 
Attorneys for Plaintiff 
Environment, Natural Resources, 
and Agriculture Division 
P.O. Box 30755 
Lansing, MI 48909 
(517) 335-7664 

 
Dated:  June 22, 2020 
 
LF:  Enbridge Straits (AG v)/AG #2019-0253664-B-L/Brief in Support of Motion for Preliminary Injunction 2020-06-22 
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June 19, 2020 
 
 
 
Al Monaco 
CEO, Enbridge, Inc. 
200, Fifth Avenue Place 
425 – 1st Street S.W. 
Calgary, Alberta 
Canada T2P 3L8 
 
Dear Mr. Monaco, 
 
Yesterday evening your company informed the State of Michigan that an anchor support on 
one of the Line 5 dual pipelines running along the bottomlands of the Straits of Mackinac 
had incurred significant damage. This support lies approximately 150 feet from a section of 
the pipeline where damage to the pipeline coating was discovered on or around May 26, 
2020. At this point, as I understand it, the cause for this damage to the pipeline support is 
unknown, although it appears the anchor support was subject to considerable force. After 
discovering the damaged anchor support, Enbridge shut down the Line 5 pipeline and is 
gathering more information through divers, the use of a remotely operated vehicle (ROV), 
and other means. The pipeline remains shut down as Enbridge continues to gather more 
information. 
 
The information I have received about this incident leaves many unanswered questions as 
to the cause of this damage, the catastrophe that may have been narrowly avoided, and the 
threats that may remain as a result of the damaged infrastructure. As you know, under the 
1953 easement Enbridge holds an ongoing duty of “due care” to the State of Michigan in the 
“operating” and “maintaining” of the dual pipelines. There can be no question this duty 
obligates Enbridge to proceed with the utmost caution and care at this moment.  
 
As a first step toward fulfilling that duty, I ask that Enbridge provide Director Liesl Clark, 
Department of Environment, Great Lakes, and Energy, and Director Dan Eichinger, 
Department of Natural Resources, all information available to Enbridge about this 
incident. This includes, but is not limited to, all engineering reports, photographs, video,  



 

2 
 

and other demonstrative evidence of the damage. Please provide this information no later 
Monday, June 22, 2020 and supplement that disclosure with all further information about 
the incident as it becomes available. Information in digital form and available immediately 
should be provided within 24 hours to Director Eichinger (EichingerD@michigan.gov) and 
Director Clark (ClarkL20@michigan.gov). In addition, I ask that Enbridge provide 
affirmative evidence, including appropriate diagnostic testing, that establishes the integrity 
of the dual pipelines in the Straits of Mackinac. 
 
As Governor of the State of Michigan – the Great Lakes State – I carry an immense burden 
to protect this priceless treasure that defines the contours of our state and our way of life. I 
anticipate and expect your full cooperation. 
 
Sincerely, 

 
 
  

Gretchen Whitmer 
Governor 
 
 
cc:  Liesl Clark, Director, Department of Environment, Great Lakes, and Energy, State    
    of Michigan 
 Dan Eichinger, Director, Department of Natural Resources, State of Michigan 
 Alan K. Mayberry, Associate Administrator for Pipeline Safety, Pipeline and    
    Hazardous Materials Safety Administration, U.S. Department of Transportation 
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Al Monaco 
President & CEO 

tel 403 266 7901 
fax 403-231-3939 
 

Enbridge Inc.  
200, 425 – 1st Street SW  
Calgary, Alberta  T2P 3L8  
Canada 

 
 
 
 
June 20, 2020 
 
 
Governor Gretchen Whitmer 
George W. Romney Building 
111 South Capitol Avenue 
Lansing, Michigan USA   48909 
 
Dear Governor Whitmer, 

Thank you for your letter of June 19, 2020, which I received yesterday evening.   

As you know from our earlier discussions with your staff and regulatory agencies, on 
June 18, 2020 Enbridge observed as part of our seasonal maintenance work on Line 5 
a screw anchor assembly on the east leg that had shifted from its original 
position.  This is an issue affecting that anchor support assembly and not the pipeline 
itself.  

As a preliminary precaution, we immediately shut down both the east and west legs of 
Line 5 and promptly notified the State of Michigan and our federal regulator, the 
Pipeline and Hazardous Materials Safety Administration (PHMSA), as well as the U.S. 
Environmental Protection Administration (EPA).  

During the morning of June 19, 2020, we briefed your administration and staff on what 
is currently known about the damage to the support assembly and related background, 
and responded to questions asked by the officials.  We also fully briefed PHMSA on 
June 19, 2020. We are committed to keep the State of Michigan and PHMSA informed 
of new information as it develops.   

Our current efforts to assess the fitness for service of the dual pipelines includes 
deployment of divers to inspect the area around the damaged support assembly and 
the use of a remotely operated vehicle (ROV) to inspect the entire pipeline, both the 
east and west legs. We have and will continue to discharge our duty of due care under 
the 1953 easement that you referenced in your letter. 

As part of our assessment process, we are committed to sharing what we learn about 
this incident with PHMSA and the State of Michigan. Mr. Michael Koby, our Vice 
President of U.S. Operations, will provide the information you requested to Director 
Liesl Clark and Director Dan Eichinger.  



 Page 2 
 
 
Finally, we share your commitment to keeping the Great Lakes safe. Mr. Koby and our 
team will give this matter their highest priority.   

Sincerely, 

 

Al Monaco 
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June 20, 2020 
 
 
 
Al Monaco 
CEO, Enbridge, Inc. 
200, Fifth Avenue Place  
425 – 1st Street S.W. 
Calgary, Alberta 
Canada T2P 3L8 
 
Dear Mr. Monaco, 
 
I received your letter earlier today responding to my correspondence yesterday evening 
about the damage to the anchor support on the east leg of the Line 5 dual pipelines that run 
through the Straits of Mackinac. Thank you for your commitment to provide the 
information I requested; I trust we will receive all digital information today. 
 
My understanding is that at 1:59 pm this afternoon, shortly after your letter arrived, 
Enbridge notified Directors Eichinger and Clark of the following by email: 
 

As we have verified that the west leg is not affected, we will resume normal 
operations on that line today at approximately 2:00 PM Eastern Time. However, the 
east leg will remain shut down. 
 

Given the gravity of this matter, I was taken aback to learn the company has unilaterally 
resumed operation of the west leg without even opportunity for discussion. At this moment, 
Enbridge is pumping crude through the Great Lakes on state-owned bottomlands without 
any explanation for the cause of this damage to the pipeline structure and no assurance 
that Enbridge has taken sufficient steps to mitigate future harm. This disregard for the 
safety and well-being of our Great Lakes, and Enbridge’s due care obligations under the 
1953 Easement, is unacceptable. 
 
I ask that Enbridge immediately shut down the dual pipelines that run through the Straits 
of Mackinac until this incident is investigated, assessed, and preventive measures are put  
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in place. In addition to responding to my prior information request, I ask that Enbridge 
provide a full report as to the cause of this damage and what measures Enbridge will put in 
place to prevent this harm from happening again. Once the state, or a third-party selected 
by the state, has reviewed this information, we can discuss when normal operations may 
resume. 
 
Sincerely, 

  
Gretchen Whitmer 
Governor 
 
 
cc:  Liesl Clark, Director, Department of Environment, Great Lakes, and Energy, State   
   of Michigan 
 Dan Eichinger, Director, Department of Natural Resources, State of Michigan 
 Alan K. Mayberry, Associate Administrator for Pipeline Safety, Pipeline and    
   Hazardous Materials Safety Administration, U.S. Department of Transportation 
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SECOND AGREEMENT BETWEEN THE STATE OF MICHIGAN, MICHIGAN 
DEPARTMENT OF ENVIRONMENTAL QUALITY, AND MICHIGAN DEPARTMENT 
OF NATURAL RESOURCES AND ENBRIDGE ENERGY, LIMITED PARTNERSHIP, 
ENBRIDGE ENERGY COMPANY, INC., AND ENBRIDGE ENERGY PARTNERS, L.P.   
 

This Second Agreement is entered between the State of Michigan, the Michigan 
Department of Environmental Quality, and the Michigan Department of Natural Resources 
(collectively referred to herein as “the State”), AND Enbridge Energy, Limited Partnership, 
Enbridge Energy Company, Inc., formerly known as Lakehead Pipe Line Company, Inc., and 
Enbridge Energy Partners, L.P. (collectively referred to herein as “Enbridge”) concerning those 
segments of Enbridge’s Line 5 pipeline (“Line 5”) that are located within the State of Michigan.  
This Second Agreement results from, and is intended to fulfill, the parties’ obligations under 
Paragraph I.H. of the first Agreement between the State and Enbridge, entered November 27, 
2017 (“First Agreement”), in which the parties agreed to pursue a further agreement to address 
Line 5’s crossing of the Straits of Mackinac (“Straits”).   

 
 WHEREAS, the segments of Line 5 located within Michigan extend 547 miles, from the 
border of Wisconsin near Ironwood, Michigan to Marysville, Michigan, where it crosses the St. 
Clair River to the border with Sarnia, Ontario (“St. Clair River Crossing”); 

  
WHEREAS, the segments of Line 5 located within Michigan must be operated and 

maintained in compliance with all applicable laws that are intended to protect the public health, 
safety, and welfare and prevent pollution, impairment, or destruction of the natural resources of 
the State of Michigan, including the unique resources of the Great Lakes; 

 
WHEREAS, the continued operation of Line 5 through the State of Michigan serves 

important public needs by providing substantial volumes of propane to meet the needs of 
Michigan citizens, supporting businesses in Michigan, and transporting essential hydrocarbon 
products, including Michigan-produced oil to Michigan and regional refineries and 
manufacturers;   

 
WHEREAS, the State issued an “Easement” to Lakehead Pipeline Company, Inc. 

(“Lakehead”), subsequently renamed Enbridge Energy Company, Inc., on April 23, 1953 
pursuant to Act No. 10, PA 1953 “for the purpose of erecting, laying, maintaining and operating” 
an approximate 4-mile segment of Line 5 across the Straits upon determining that such crossing 
would “be of benefit to all of the people of the State of Michigan and in furtherance of the public 
welfare”;  
 

WHEREAS, in accordance with the Easement, Enbridge constructed two parallel 
pipelines, each 4.09-miles long (referred to herein as the “Dual Pipelines”) across the Straits in 
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1953 (referred to as the “Straits Crossing”), and since that time continues to operate and maintain 
such pipelines consistent with the terms of the Easement as part of Line 5 to transport light crude 
oil, synthetic crude oil, and natural gas liquids;   

 
WHEREAS, on September 3, 2015, Enbridge and the State entered an agreement under 

which Enbridge affirmed that it does not and will not transport heavy crude oil through the Dual 
Pipelines; 

 
WHEREAS, the State and Enbridge recognize that the Straits Crossing and the St. Clair 

River Crossing (collectively “Crossings”) are located in the Great Lakes and connecting waters 
that include and are in proximity to unique ecological and natural resources that are of vital 
significance to the State and its residents, to tribal governments and their members, to public 
water supplies, and to the regional economy, and the Crossings are also present in important 
infrastructure corridors;   

 
WHEREAS, the State and Enbridge recognize that other important ecological and natural 

resources are located near other segments of Line 5 that cross or approach other waters of the 
State that are also of vital significance to the State and its residents, to tribal governments and 
their members, to public water supplies, and to the regional economy; 

 
             WHEREAS, in the First Agreement, the State and Enbridge established additional 
measures with respect to certain matters related to Enbridge’s stewardship of Line 5 within 
Michigan and the transparency of its operation;  

 
WHEREAS, in accordance with Paragraph I.A. of the First Agreement, Enbridge has 

enhanced its coordination with the State concerning the operation and maintenance of Line 5 
located in the State of Michigan;  

 
WHEREAS, in accordance with Paragraph I.B. of the First Agreement, Enbridge timely 

requested pre-application consultations and applied for all US and Canadian authorizations and 
approvals necessary to replace Line 5’s crossing of the St. Clair River by the use of a horizontal 
directional drill method;  

 
WHEREAS, under the circumstances specified in Paragraph I.C. and Appendix 1 to the 

First Agreement, Enbridge has discontinued Line 5 operations in the Straits during sustained 
adverse weather conditions;  

 
WHEREAS, Enbridge has completed its evaluation of underwater technologies to 

enhance leak detection and technologies to assess coating condition of the Dual Pipelines and has 



    
 

3 

submitted the results of such evaluations to the State, in accordance with Paragraph I.D. of the 
First Agreement;  

 
WHEREAS, Enbridge has submitted to the State an evaluation of measures to mitigate 

potential vessel anchor strike, in accordance with Paragraph I.E. of the First Agreement;  
 
WHEREAS, Enbridge has submitted to the State an evaluation of alternatives to replace 

the Dual Pipelines, in accordance with Paragraph I.F. of the First Agreement;  
 
WHEREAS, Enbridge has worked in coordination with the State to identify and evaluate 

water crossings by Line 5 and to assess measures to minimize the likelihood and/or 
consequences of a release at each water crossing location, in accordance with Paragraph I.G. of 
the First Agreement;  

 
 WHEREAS, the evaluations carried out pursuant to the First Agreement have identified 
near-term measures to enhance the safety of Line 5, and a longer-term measure – the replacement 
of the Dual Pipelines – that can essentially eliminate the risk of adverse impacts that may result 
from a potential release from Line 5 at the Straits; 
 
 WHEREAS Enbridge has recently implemented and committed to continue additional 
measures to enhance the safety of Line 5; and 
 

WHEREAS, the State acknowledges that the stipulations specified in this Second 
Agreement are intended to further protect ecological and natural resources held in public trust by 
the State of Michigan, and that the terms of this Second Agreement will both protect the 
ecological and natural resources held in public trust by the State and provide clarity as to State’s 
expectations concerning the safety, integrity, and operation of Line 5.  
 

NOW, THEREFORE, the parties agree as set forth below.    
 
I.  STIPULATIONS 
 

Enbridge and the State agree to the following measures, which are designed, among other 
things, to increase coordination between the State and Enbridge concerning the operation and 
maintenance of Enbridge’s Line 5 pipeline located in the State of Michigan, including further 
enhancing the safety of its operation and reducing the risk of adverse impacts that may result 
from a potential release from Line 5 at the Straits in the interest of the citizens of Michigan. 

 
A. Continued Coordination Between the State and Enbridge:  In order to continue 

coordination with the State concerning the operation and maintenance of Line 5 located in the 
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State of Michigan, and to facilitate the implementation of the measures described at Paragraphs 
B-K below, the parties agree as follows:   

 
1. The State will further provide designated representatives to participate in 

the stewardship and transparency consultations and communications to be 
carried out under this Second Agreement.  
 

2. Enbridge will work cooperatively with the State to: (a) make available to 
the State’s representative data and other materials generated under this 
Second Agreement, including but not limited to geologic, engineering, or 
other technological information concerning Line 5 located in the State of 
Michigan and Enbridge’s implementation of the measures described 
herein; and (b) all requested information in Enbridge’s possession 
concerning the operation, integrity management, leak detection, and 
emergency preparedness for Enbridge’s Line 5 pipeline located in the 
State of Michigan.  The State recognizes, and to the extent provided by 
applicable law will accommodate, Enbridge’s interest in protecting from 
disclosure critical energy infrastructure and other confidential information 
protected from disclosure by law.  
 

3. Enbridge and representatives designated by the State agree to meet semi-
annually to discuss any changes to engineering parameters, risks, new 
technologies, and innovations pertaining to the operation and maintenance 
of Line 5 located within the State of Michigan.  One such semi-annual 
meeting shall include subject matter experts from Enbridge and the State 
to review matters relating to pipeline integrity, emergency response and 
preparedness for Line 5 located within the State of Michigan.      

 
B. Replacement of Line 5 St. Clair River Crossing:  Consistent with Paragraph I.B. 

of the First Agreement, Enbridge timely met its obligations under the First Agreement by filing 
applications seeking all state, US federal and Canadian authorizations and approvals necessary 
for the replacement of the St. Clair River Crossing by use of a horizontal directional drill 
(“HDD”) method.  No later than 180 days after obtaining all state, US federal, and Canadian 
authorizations and approvals necessary to replace Line 5’s crossing of the St. Clair River by the 
use of a HDD method, Enbridge will initiate the work identified in the applications necessary to 
replace that segment of Line 5.   

  
C. Discontinuation of Line 5 Operations in the Straits During Sustained Adverse 

Weather Conditions:  Until such time that the Dual Pipelines are replaced, Enbridge has and will 
continue to temporarily shut-down the operation of the Dual Pipelines while “Sustained Adverse 



    
 

5 

Weather Conditions,” as that term is defined in Appendix 1 to this Second Agreement, remain in 
effect in the Straits, using the procedure set forth in Appendix 1.  Additionally, should median 
wave heights in the Straits over a continuous 60-minute period exceed 6.5 feet in height based 
upon “Near-real time Data” or in its absence, “Modeled Data,” as those terms are defined in 
Appendix 1, Enbridge shall ensure that at least one Enbridge employee is available and capable 
of traveling to the Line 5 North Straits valve station in less than 15 minutes.  Enbridge will notify 
the State when the Line 5 Dual Pipelines have been shut down due to “Sustained Adverse 
Weather Conditions” and again when the Line 5 Dual Pipelines are restarted.  Further, the State 
is planning to install radar technology that will provide additional near real-time data regarding 
wave height at the Straits.  The State and Enbridge agree that when those data become available, 
they will be shared with Enbridge and applied to the procedures set forth in Appendix 1and this 
Paragraph.  Any modification to Appendix 1 to account for the use of radar technology data shall 
not require a written Amendment to this Second Agreement under Section II below.   

 
D. Underwater Technologies to Enhance Leak Detection and Technologies to Assess 

Coating Condition of the Dual Pipelines:   Based upon the evaluation performed pursuant to 
Paragraph I.D. of the First Agreement, Enbridge will conduct a Close Interval Survey (“CIS”) of 
the Dual Pipelines every two years, so long as the Dual Pipelines remain in operation.  Enbridge 
plans to conduct a CIS on the Dual Pipelines in 2018, and shall complete the next CIS within two 
calendar years from the date on which that CIS is conducted by Enbridge, and then every two 
calendar years thereafter.   

 
E. Implementation of Measures to Mitigate Potential Vessel Anchor Strike:  The 

United States Coast Guard (“Coast Guard”) has proposed the establishment of a Regulated 
Navigation Area pursuant to 33 CFR 165 in the Straits of Mackinac that would prohibit vessels 
from anchoring or loitering within that Area without Coast Guard authorization.  83 Federal 
Register 37780 (August 2, 2018).  In order to assist the Coast Guard in monitoring compliance 
with that regulation, Enbridge agrees to provide one-time funding of up to $200,000 to be used 
for the acquisition and installation of video cameras at the Straits. 

 
F. Replacement of Dual Pipelines in a Straits Tunnel:  Pursuant to Paragraph I.F. of 

the First Agreement, Enbridge prepared and submitted to the State the report entitled Alternatives 
for replacing Enbridge’s dual Line 5 pipelines crossing the Straits of Mackinac (June 15, 2018) 
(“Alternatives Analysis”).  That Alternatives Analysis concluded that construction of a tunnel 
beneath the lakebed of the Straits connecting the upper and lower peninsulas of Michigan, and 
the placement in the tunnel of a new oil pipeline, is a feasible alternative for replacing the Dual 
Pipelines, and that alternative would essentially eliminate the risk of adverse impacts that may 
result from a potential oil spill in the Straits (hereinafter “Straits Tunnel”).  The State and 
Enbridge agree to promptly pursue further agreements discussed under Paragraph I.G below for 
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the design, construction, operation, management, and maintenance of the Straits Tunnel in which 
a replacement for the Dual Pipelines could be located (“Line 5 Straits Replacement Segment”).  

 
G. Further Agreements for a Straits Tunnel:  The State has proposed that, together 

with housing the Line 5 Straits Replacement Segment, the Straits Tunnel could accommodate 
multiple utilities, including but not necessarily limited to: electric transmission lines, and 
facilities for transmitting data and telecommunications (collectively “Utilities”).  The State and 
Enbridge agree to initiate discussions, as soon as practicable, to negotiate a public-private 
partnership agreement with the Mackinac Bridge Authority (“Authority”) with respect to the 
Straits Tunnel for the purpose of locating the Line 5 Straits Replacement Segment and, to the 
extent practicable, Utilities in that Tunnel (hereinafter “Tunnel Project Agreement”).  The 
Tunnel Project Agreement shall include provisions under which the Authority will provide 
property necessary for the construction of the Straits Tunnel, in return for which Enbridge 
would: (a) fund the design and construction of the Straits Tunnel; (b) construct the Straits 
Tunnel; and (c) construct the Line 5 Straits Replacement Segment to be located within the 
Tunnel.  Such agreement shall also provide that the Authority shall: (a) obtain or support 
Enbridge in obtaining the necessary permits, authorizations, or approvals necessary for the 
construction and operation of the Tunnel and the Line 5 Straits Replacement Segment; and (b) 
upon completion of the construction of the Straits Tunnel, the Authority shall assume ownership 
of the Straits Tunnel.  Simultaneous with the execution of such agreement, the Authority would 
execute a lease or other agreements to: (a) authorize Enbridge’s use of the Straits Tunnel for the 
purpose of locating the Line 5 Straits Replacement Segment for as long as the Line 5 Straits 
Replacement Segment shall be in operation by Enbridge; (b) provide that Enbridge will operate 
and maintain the Straits Tunnel during the term of the lease on terms to be agreed; and (c) 
specify the conditions under which Utilities may gain access to the Straits Tunnel.  Provided that 
the agreements discussed in this Paragraph I.G. are executed by the Authority and Enbridge, the 
State and Enbridge would simultaneously enter into an agreement expressly confirming 
Enbridge’s rights to operate the Dual Pipelines under the terms of the Easement during the 
construction of the Straits Tunnel and Line 5 Replacement Straits Segment, subject to 
compliance with the terms of the agreements described in Paragraph I.G. and applicable laws.  
Any failure to reach the further agreements contemplated by this Paragraph I.G. shall not alter 
any existing rights Enbridge has under the Easement.   

  
H. Permanent Deactivation of the Dual Pipelines:  Enbridge agrees that following 

completion of the Straits Tunnel and after the Line 5 Straits Replacement Segment is constructed 
and placed into service by Enbridge within the Straits Tunnel, Enbridge will permanently 
deactivate the Dual Pipelines.  Consistent with Paragraphs E, H, and Q of the Easement, the 
procedures, methods, and materials for replacement, relocation, and deactivation of the Dual 
Pipelines are subject to the written approval of the State, which the State agrees shall not be 
unreasonably withheld.  At a minimum, any portion of the Dual Pipelines that remains in place 
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after deactivation shall be thoroughly cleaned of any product or residue thereof and the ends 
shall be permanently capped to the satisfaction of the State, which shall not be unreasonably 
withheld.  The State and Enbridge agree that decisions regarding the method of deactivation, 
including potential removal of the Dual Pipelines should take into account short- and long-term 
effects of the deactivation method options and associated sediment and water quality disturbance 
on natural resources, particularly fishery resources, in proximity to the Straits.  The options 
include: (a) abandoning in place the entire length of each of the Dual Pipelines; or (b) removing 
from the Straits the submerged portions of each of the Dual Pipelines that were not fully buried 
in a ditch and placed under cover near the shoreline of the Straits at the time of initial 
construction.   

 
I. Line 5 Water Crossings Other Than the Straits:  Pursuant to Paragraph I.C. of the 

First Agreement, Enbridge prepared and submitted to the State the Report entitled Enhancing 
Safety and Reducing Potential Impacts at Line 5 Water Crossings (June 30, 2018) (“Water 
Crossing Report).  As described in the Water Crossing Report, Enbridge and representatives of 
the State jointly identified and prioritized a total of 74 Line 5 water crossings in Michigan other 
than the Straits and organized them into 11 area groupings, detailed in Tables 1 and 2 in 
Appendix A to the Report.  The Water Crossing Report assessed available mitigation measures 
to: (a) minimize the likelihood of potential releases (leak prevention); and (b) reduce the 
consequences of potential releases if they were to occur.  Based on that assessment, the Report 
identified a series of specific Action Items to address both of those objectives and proposed time 
frames for their implementation (Report, pp 18- 24).  They include measures related to: 
(a) Enbridge’s Mainline Integrity program; (b) Enbridge’s Geohazard Management Program; (c) 
Pipeline Damage Prevention; (d) Emergency Response; and (e) Environmental Management.  As 
reflected in the Water Crossing Report, the Action Items include, among other things, measures 
that are intended to increase by an order of magnitude Enbridge’s leak prevention safety targets 
for certain water crossings.    
 

In addition to completing all of the Action Items identified in the Report, the parties have 
agreed upon two projects at water crossings on which preparatory work shall immediately begin.  
These specific mitigation measures to be implemented in the near term at certain locations as are 
specified in Appendix 2 of this Second Agreement.   
 

Enbridge shall implement the Action Items as described in the Report, and as 
supplemented in this Second Agreement and the Summary contained in Appendix 2 to this 
Second Agreement, provided that the State and Enbridge may mutually agree in writing to 
modify Action Items, as well as any tangible follow-up actions, tasks, or mitigation measures 
associated with the Action Items, as necessary to accommodate site conditions and industry best 
practices.  Any such modifications do not require a written Amendment to this Second 
Agreement under Section II below.  To the extent they differ:  (i) the terms of any modification 
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to the Action Items takes precedence over this Second Agreement; (ii) the terms of this Second 
Agreement takes precedence over those of Appendix 2; and (iii) those terms of Appendix 2 take 
precedence over those of the Report.   
 

J. Financial Assurance:  The State commissioned the final Independent Risk 
Analysis for the Straits Pipelines (Meadows, et al., September 15, 2018) (hereinafter 
“Independent Risk Analysis”) to assess a worst-case discharge from the Dual Pipelines, 
including the cost of responding to that worst-case discharge.  Enbridge strongly disagrees with 
the methods and conclusions of the Independent Risk Analysis report, and nothing in this Second 
Agreement shall be construed to constitute Enbridge’s acceptance of those methods and 
conclusions.  Enbridge nonetheless agrees that, so long as it continues to operate the Dual 
Pipelines, the Enbridge entity or entities that own and operate Line 5, or the parent companies of 
such Enbridge entity(ies), will maintain in force financial assurance mechanisms that meet or 
exceed the $1,878,000,000 estimate of Enbridge’s potential total quantifiable response liability 
for a worst-case discharge from the Dual Pipelines that is identified in the Independent Risk 
Analysis.  To demonstrate compliance with this requirement, on an annual basis Enbridge will 
file with the State updated financial assurance information in a format similar to that provided in 
Appendix 3.  Enbridge further agrees that, upon the request by the State, it will on an annual 
basis, make available to the State for inspection and review information regarding the amount, 
availability, and changes to liability insurance that it maintains.  The State agrees that Enbridge’s 
compliance with the requirements under this Paragraph I.J. satisfies its financial assurance 
obligations specified under Paragraph J of the Easement.  
 

K. Continuation of Additional Measures to Enhance the Safety of Line 5 in 
Michigan:  Enbridge has in recent years undertaken a variety of additional measures to enhance 
the safety of Line 5 in Michigan and to improve its emergency preparedness and response 
capabilities.  Such measures, as listed in Appendix 4 to this Agreement, include but are not 
limited to: (i) the purchase and placement of additional emergency response equipment; (ii) the 
positioning of permanent personnel in proximity to the Straits; and (iii) improvements to 
personnel response times to manually close valves in proximity to the Straits.  Enbridge agrees 
that it will continue to implement the measures listed in Appendix 4 so long as it continues to 
operate the portions of Line 5 to which they apply.     
 
II. AMENDMENT  
 
 The State or Enbridge may propose in writing that this Second Agreement be amended.  
The State and Enbridge agree to consult in good faith in an effort to reach agreement on any 
proposed amendment.  Except as provided in Paragraph I.G., any amendment agreed to by the 
State and Enbridge shall be effective on the date that any written amendment is executed by the 
State and Enbridge.  
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III. DISPUTE RESOLUTION 
 
 The State and Enbridge agree that, should any dispute arise under this Second 
Agreement, the State and Enbridge shall in good faith attempt to resolve the dispute through 
informal negotiations.  If the parties are unable to informally resolve such a dispute, either party 
may initiate proceedings in a court of competent jurisdiction to resolve the dispute.   
 
IV.  TERM AND TERMINATION  
 
 The terms of this Second Agreement shall remain in effect until the commitments in 
Paragraphs I.B., I.E. - I.I. above are fulfilled, except that the obligations in Paragraphs I.A., I.C., 
I.D., I.J., and I.K. shall continue, subject to the terms set forth in those Paragraphs, unless and 
until the Second Agreement terminates automatically.  This Second Agreement shall terminate 
automatically upon the voluntary discontinuation of service by Enbridge of Line 5 through the 
State of Michigan.  
 
V. COMPLIANCE WITH APPLICABLE LAW 
 

The State and Enbridge acknowledge and agree that Enbridge’s operation of Line 5 
remains subject to the requirements of all applicable state and federal law, the Easement, the 
September 3, 2015 Agreement with the State that prohibits Enbridge from transporting heavy 
crude oil on Line 5 within the State of Michigan, and the terms of any easement granted by the 
State for Line 5 and agree that nothing in this Second Agreement is intended to relieve Enbridge 
of its obligation to comply with or waive any rights that Enbridge and the State may have under 
such laws or to supersede or displace applicable state law, regulation or requirement, or any 
federal law, regulation, or requirement that is applicable to the operation or maintenance of Line 
5, including but not limited to the Pipeline Safety Act (including its preemption provisions); the 
Protecting Our Infrastructure of Pipelines and Enhancing Safety Act of 2016 (Public Law 114-
183); any regulation or order issued by PHMSA or any other federal agency; or the Consent 
Decree entered into between Enbridge and the United States in United States v. Enbridge 
Energy, Limited Partnership, et al., No. 1:16-cv-914, ECF No. 14 (E.D. Mich., entered May 23, 
2017), which specifies certain investigation, integrity management, leak detection, valve 
placement, and emergency response measures to prevent discharges of oil or hazardous 
substances into or upon the waters of the United States or adjoining shorelines.  

 
VI.  ENTIRE AGREEMENT 
 
 This Second Agreement constitutes the whole of the Agreement between the parties 
concerning those portions of Enbridge’s Line 5 located in the State of Michigan.  This Second 
Agreement supersedes in its entirety the First Agreement.   
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Appendix 1 
 

Enbridge Line 5 – Sustained Adverse Weather Conditions Procedure 
 
This Appendix is designed to facilitate an effective emergency response to a potential release 
incident by specifying procedures for a systematic approach by Enbridge to temporarily shut 
down Line 5 in the Straits of Mackinac during Sustained Adverse Weather Conditions.  Enbridge 
shall maintain a record of its use of the procedure and make it available to the State.  If an 
alternate source of near-real time wave height data such as the radar system planned by the State 
becomes available following the execution of this agreement, Enbridge and the State will work 
cooperatively to revise this Appendix to account for the alternative data source. 
 
Definitions: 
 
Sustained Adverse Weather Conditions:  Conditions in which median wave heights in the Straits 
of Mackinac over a continuous 60-minute period are greater than 8 feet based on “Near-real 
Time Data,” or in its absence “Modeled Data.”     
 
Near-real Time Data:  The wave height data derived from Buoy 45175 (Mackinac Straits West) 
of the Great Lakes Research Center of Michigan Technological University’s Upper-Great Lakes 
Observing System (UGLOS) and/or alternate data sources such as radar data, as mutually agreed 
by the State and Enbridge through a modification of this Appendix.  
 
Modeled Data:  Modeled wave height data based on real-time data inputs that is available on the 
NOAA Great Lakes Coastal Forecasting System (GLCFS) Nowcast model at a representative 
point in the Straits.  
 
Forecasted Data:  Data available on the NOAA Great Lakes Coastal Forecasting System Forecast 
model at a representative point in the Straits. 
 
 

Enbridge Line 5 Procedures – Sustained Adverse Weather Conditions 
 
Step # Action 

1 
Enbridge or Enbridge Consultant (collectively “Enbridge Monitor”) will 
continuously monitor Near-real Time Data, or in its absence Modeled Data, to 
identify Sustained Adverse Weather Conditions at the Straits. 

2 

When Sustained Adverse Weather Conditions are forecasted based on 
Forecasted Data, the Enbridge Monitor will inform the Control Center 
Operations Shift Supervisor, at which point the Control Center Operations will 
prepare for the potential that an unplanned shut down of Line 5 at the Straits 
may be required.  

3 

When Near-real Time Data, or in its absence Modeled Data, indicate that 
Sustained Adverse Weather Conditions are occurring at the Straits, the Enbridge 
Monitor will immediately contact the Control Center Operations Shift 
Supervisor.  
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Step # Action 

4 
The Control Center Operations Shift Supervisor will promptly call the Enbridge 
Great Lakes On-Call Manager to advise them that Sustained Adverse Weather 
Conditions exist at the Straits. 

5 

The Enbridge Great Lakes On-Call Manager will request, no later than 15 
minutes after being notified in Step 4 above, that the Control Center Operations 
shutdown Line 5.  If real time conditions in the Straits determined by the 
Enbridge Great Lakes On-Call Manager indicate Sustained Adverse Weather 
Conditions do not exist, the Great Lakes On-Call Manager will advise the 
Control Center Operations Shift Supervisor that Line 5 should not be shutdown.  
In that event, the Enbridge Monitor will continue to monitor conditions as per 
Step 1 for changes that indicate that Sustained Adverse Weather conditions may 
be present and the other Steps in this Appendix shall be followed should the 
Enbridge Monitor determine that such conditions are present.   

6 
Unless advised otherwise by the Enbridge Great Lakes On-Call Manager as per 
Step 5 above, Control Center Operations will perform a controlled emergency 
shut down of Line 5 and isolate the segment across the Straits. 

7 
While shut down, the Enbridge Monitor will continuously monitor Near-real 
Time Data, or in its absence Modeled Data, to identify the continuance of 
Sustained Adverse Weather Conditions at the Straits.    

8 

When Near-real Time Data, or in its absence Modeled Data, indicates the 
Sustained Adverse Weather Conditions no longer exist at the Straits, the 
Enbridge Great Lakes On Call Manager and Control Center Operations Admin 
On Call will authorize the restart of Line 5. 

9 Control Center Operations will safely restart Line 5. 
 
 
Communications Protocol:  
 
Enbridge shall immediately notify the State of Michigan as follows: (i) when median wave 
heights in the Straits over a continuous 60-minute period exceed 6.5 feet in height based upon 
“Near-real time Data” or in its absence, “Modeled Data,” as those terms are defined in Appendix 
1, and Enbridge has acted to ensure that at least one Enbridge employee is available and capable 
of traveling to the Line 5 North Straits valve station in less than 15 minutes; (ii) when Line 5 has 
been temporarily shut down in the Straits of Mackinac due to Sustained Adverse Weather 
Conditions, as per Step 6 above; and (iii) when Line 5 has been safely restarted in the Straits of 
Mackinac, as per Step 9 above.  Any notification required under this provision shall be made by 
email to a specified email address provided to Enbridge by the State of Michigan.   
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Appendix 2 

Action Items for Water Crossings Other than the Straits 

 

A. Additional Near-Term Items 
 

1. Mitigate potential geohazard at the following water crossings: 
a. Point Aux Chenes (3)-restore depth of cover and stabilize bank to 

prevent further erosion: 
i. Work with State Technical Team to select method, design 

and schedule within 3 months from the effective date of 
this Agreement. 

ii. Apply for all necessary permits within 6 months from the 
effective date of this Agreement. 

iii. Complete construction of mitigation measures within 12 
months after receipt of permits. 

b. Tributary to Paint River – Address exposed section of pipeline: 
i. Work with State Technical Team to select method, design 

and schedule within 3 months of the effective date of this 
Agreement. 

ii. Apply for all necessary permits within 6 months from the 
effective date of this Agreement. 

iii. Complete construction of mitigation measures within 12 
months after receipt of permits. 

2. Accelerated field work to evaluate crossings with potential need for 
geohazard remediation.  Additional information to be gathered for the 
following crossings within 6 months from the effective date of this 
Agreement: 

 
a. Whitefish River - MP 1358 
b. Rapid River – MP 1356 
c. Tributary to Southwest Branch Fishdam River – MP 1373 
d. Elm Creek – MP 1691 
e. East Branch Black River – MP 1442 
f. East Mile Creek – MP 1436 
g. Paquin Creek – MP 1448 
h. Pointe Aux Chenes River (1) – MP 1466 
i. West Branch Paquin Creek – MP 1447 
j. West Mile Creek – MP 1436 
k. Red Creek – MP 1563 
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Based on evaluations, remedial measures, if needed, may include:  depth of cover 
restoration; bank and bed armoring; or pipeline lowering or replacement.  These 
remedial measures will be implemented as follows: 

 
i. Work with State Technical Team for method selection, 

design and schedule within 6 months from the effective 
date of this Agreement. 

ii. Apply for all necessary permits within 12 months from the 
effective date of this Agreement. 

iii. Complete construction of remedial measures within 12 
months after receipt of permits. 

 
B. Action Items in Report 

Preventive and Mitigative Measures Time to 
Complete 
(months) 

Number 
of 

locations 

Leak Prevention Measures 

1. Increase Safety Targets Within Grouping Areas  6 All 

2. Engineering Assessment 12 4 

3. Baseline Geohazard Assessment 18 17 

4. Depth of Cover/Bathymetric Survey 18 31 

5. Perform Detailed Scour Study 18 7 

6. Replacement/Lowering TBD TBD 

7. Outreach to local government officials involved in 
construction activities near waterbodies 

6 All 
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Consequence Mitigation Measures 
 

8. Review Emergency Response Training and Exercise 
Communication Plan 

6 All 

9. Establish Additional Emergency Response Tactical 
Control Points 

12 10 

10. Collaborative Review of Emergency Response Tactical 
Control Points 9 All 

11. Update Environmental Sensitivity Maps with State 
Sensitivity Data 12 All 

12. Review Emergency Response Aquatic Invasive Species 
Inspection Procedure 12 All 

13. Conduct Baseline Environmental Studies - Rare Wetland 
Communities 18 20 

 
Biology Mitigation Studies 

  

14. Fisheries 18 12 

15. Freshwater Mussels 18 31 

16. Biological Integrity 18 11 
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Appendix 3 
Enbridge Financial Assurance Verification Form for Calendar Year [Insert] 

 
  

Enbridge Inc. (EI) 

 
Enbridge Energy 

Partners, L.P. (EEP) 

 
Total 

Timing of Access 
(business days - estimate) 

 
 
Cash 

$ 
(as per EI’s consolidated Q_ 20__ balance sheet– cash 

& cash equivalents 

 
 

$ 

 
 

1 day 

 
Credit Facility (available liquidity 
as at [date])  Note 1 

 
$ 

 
$ 

 
$ 

 
1-3 days 

 
 
Other Resources Available in 30-60 
Days (explain) 

$ 
(as per EI’s consolidated Q_ 20__ balance sheet – 

accounts receivable and other) 

 
  $ 

 
30-60 days 

Total Short-Term $ $ $  
 
Insurance 

General Liability Insurance, includes Time Element Reporting Pollution (sudden and 
accidental) coverage currently US$[Insert] Note 2 

 
Note 3 

Surety Bonds     
 
Parent/Affiliate Guarantees (from 
Parent Co. to Authorization Holder) 

    

 
Other Financial Resources (explain) 

    

Total Other     

Notes: 
1.   Enbridge utilizes the commercial paper markets in both Canada and the US as a cost effective source of short term liquidity.  The commercial paper programs 
are fully backstopped by the Credit Facilities and the availability of such is reflected net of any commercial paper outstanding. 
2.   The reflected insurance amount represents the limit for coverage that is maintained by EI for the specified calendar year, and for which EEP is named as an 
insured under that policy, thereby enabling EEP to obtain insurance recoveries for events covered under the policy.  The insurance amount is reviewed and renewed 
on an annual basis and is subject to insurance market conditions and experience that may impact the breadth and limit of coverage available. 
3.   The insurance coverage maintained by EI provides any Enbridge entity covered under that policy, such as EEP, with eventual recovery of monies which that 
Enbridge entity has paid because of its legal liability for direct third- party bodily injury and property damage caused by the release and that financial recovery can 
extend over a period of months and years.   
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Appendix 4 
 
Enhanced Safety and Emergency Response Capabilities 
 
Enbridge has, in recent years, undertaken a variety of additional measures to enhance the safety of 
Line 5 and to improve its emergency preparedness and response capability at the Straits of 
Mackinac, in the Great Lakes, and throughout Michigan.  Enbridge agrees that it will continue 
these measures so long as it continues to operate the portions of Line 5 to which they apply.  These 
measures include, but are not limited to: 
 
Equipment: 

a. Enbridge recently strengthened its already robust emergency response capabilities for the 
Great Lakes by adding more than $7 million of emergency response equipment to be staged 
at the Straits of Mackinac.  This equipment can be deployed in the Straits and throughout 
the Great Lakes as necessary.  The new equipment includes, but is not limited to: 

• 10,000 feet of Sea Sentry Boom - heavy duty open water containment boom which 
is fit for service in the presence of ice and rough waters. This boom can withstand 
wave action to eight feet. 

• 1,000 feet of Fire Boom, necessary for an in situ burning response. 
• Lamor Ice Skimmers (the first deployment in North America) 
• Nofi Current Busters 

b. The company holds annual boom deployment exercises in the Great Lakes. 
c. Valve Closure Gang boxes, which includes the necessary equipment to execute a manual 

valve closure, have been located at North Straits valve site and pre-located at each pump 
station along Line 5. 
 

Personnel: 
d. Enbridge established a Pipeline Maintenance (PLM) Crew at St. Ignace adding five 

employees in addition to the Enbridge employee permanently based in the Straits of 
Mackinac area. This crew augments crews already stationed along Line 5 in Ironwood, 
Escanaba, Indian River, and Bay City. 

e. Enbridge recently agreed to purchase a building in St. Ignace that will house its local 
operations employees.  The new facility is less than 10 minutes from the North Straits 
valve site. 

f. Enbridge has implemented Incident Command System (ICS) role specific training for its 
Regional team and Operations Leadership individuals.   

 
Response time: 

g. The company improved personnel response time for manual closing of valves at the North 
Straits valve site to under an hour, and with a target time of no more than 45 minutes – no 
matter what time of day or weather condition.  Manual closing of the valves would be 
necessary only if all other redundant systems on Line 5 at the Straits would fail.  The 
redundant systems include: 

1) Dedicated 24/7 remote operational control of the pipelines from the Enbridge 
Control Center.  All valves can be remotely opened and closed by the Control 
Center. 
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• If there is a power failure at the North Straits site resulting in communications 
loss with the Control Center, an automatic back-up generator on-site will restore 
power and allow communications with the Control Center. 

2) The pipelines at the Straits are equipped with automatic shut-off valves which will 
close within three minutes should a threshold pressure loss occur in the pipelines. 
These closures would be independent of and could not be overridden by any 
Control Center action. In the unlikely event that communications with the Control 
Center is lost due to a power outage and the backup generator fails, and the 
automatic valves fail to operate properly, valves can be closed manually. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
 

EXHIBIT F 




























	Brief in Support of Motion for Preliminary Injunction 2020-06-22.pdf
	introduction
	statement of facts
	argument
	I. Enbridge is legally required to produce any and all information it possesses related to the newly discovered damage to the Line 5 dual pipelines.  Additionally, the Court has the authority to compel Enbridge to produce this information, and to enjo...
	A. The 1953 Easement requires Enbridge to produce the information that it has thus far withheld, and provides a legal basis for the Court to compel Enbridge to produce that information and to enjoin operation of the dual pipelines until Enbridge affir...
	B. The “Second Agreement” between the State of Michigan and Enbridge requires Enbridge to produce the information that it has thus far withheld and provides a legal basis for the Court to compel Enbridge to produce that information.
	C. The common law doctrine of public nuisance provides an independent basis for the Court to preserve the status quo and prevent irreparable harm to the Great Lakes by enjoining the operation of the pipelines until an independent review confirms that ...
	D. The Michigan Environmental Protection Act provides an independent basis for the Court to preserve the status quo and prevent irreparable harm to the Great Lakes by enjoining the operation of the pipelines until an independent review confirms that i...

	II. A preliminary injunction is necessary to preserve the status quo and to prevent irreparable harm to the Great Lakes.
	A. Standard of Review
	B. A preliminary injunction is necessary and appropriate to ensure that the Line 5 dual pipelines remain inactive until an independent review is complete, the cause investigated, and mitigation measures are in place .
	1. A preliminary injunction serves the public interest.
	2. Any harm caused to Enbridge by a preliminary injunction is heavily outweighed by the risk of harm to the public if a preliminary injunction is not entered.
	3. The Attorney General is likely to succeed on the merits of this action.
	4. There is a grave risk of irreparable harm that can only be prevented by the entry of a preliminary injunction.


	Conclusion and RELIEF Requested

	Exhibit A.pdf
	Exhibit Cover Page A
	Exhibit A

	Exhibit B.pdf
	Exhibit Cover Page B
	Exhibit B

	Exhibit C.pdf
	Exhibit Cover Page C
	Exhibit C

	Exhibit D.pdf
	Exhibit E.pdf
	Exhibit G.pdf
	Exhibit Cover Page G
	Exhibit G
	Enbridge Second Agreement 10-2-2018 Final
	Xerox Scan_10032018085644


	Exhibit F.pdf
	Exhibit Cover Page F
	Exhibit F




